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. BTE thrée candmatas for the Rapubum
TOR for ‘the office of State's Attorney of thia

- county. cand&dam EATON £iled his petition by deposih!.ng
it in the wail in Monticello, addressed to the County
Clerk, on Sunday, December 12. The County clark got.

her mail (including the petition of EATON « which was
postmarked December 13) out of her box in the ant Office
on her way to wox’k. at approximately Bs 1S A.M. ‘She then
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took her mail to her office in the Courthouse,
entering her office by a basement door, which is
not the entrance for the public. S8he then opened
the envelopes, but did not remove the contents of
any of the envelopes.. S

| ‘} ~ %he hours of t:he office of t‘.he Ocmnty clark are
8130 AM. to 4:30 P.M., and puch hours are posted
n on the entrance doo:: of the office.. A

__','.upon openmg her efﬂce pmtly at 8: 30 a.M.. ‘

~ Candidate EASTBURY was waiting to f£ile his petition,
‘and did so £ile it. It was subsequently determined
that the EATON petition had arrived by mail.

.. The question presentad is whether a tie exists (under
 Chapter 46, Sec. 7=12(6), Illinois Revised Statutes,
1969, Candidate EATON contends his petition should

be deemed filed as of 8:00 A.M., or as of the normal
opening hour, as the case may ba (in accordance with
the above cited statiute). Candidate BASTBURN contends
that the EATON petition and all petitions received
thereafter should be deemed as filed as of 8:30 A.M.
(the normal opening hour of such day), and, since the
EASTBURN petition was also fued at 8: 30.A.M., & tie
exists."” A

As you have indicated in your letter, the @mmning
statum::y provision is subparagmph 6 of Sacti.on 7—12 af *An Act
concerning elections.” (nx. kev. Stat. 1969. Cch. 46, Pax. 7-12,

subparagraph (6)) which provides as follows:

"The Secretary of State and the various clerks with
whom such petitions for nominations are filed shall
specify the place where filings shall be made and
upon receipt shall endorse thereon the day and hour
on which each petition was filed. Petitions filed by
mail and received after midnight and on hand upon the
opening of the office involved, shall be deemed as




Honorable C. E. Corbatt o

filed as of 8:00 a.m. of that day or as of

the nermal opening hour of such day, as the

case may be, and all petitions received

thereafter shall be deemed as filed in the

order of actual receipt. Whers 2 or more

petitions are received simultansocusly, the

Sacrotary of State or the various clerks

with whom such patitions are filed shall

break ties and determine the order of f£iling,

and such determination shall be conclusive.®

The statute is not without anbiguity. Under one
interpretation all petitions £iled in porson would necessarily
have to be treated as filed after the opening hour and not
coincidental therewith., In effect, the ¢andidate vho spends
long hours at the Clerk's door to insure being first in
line would have to take a back seat to the man who drops
~ his petition in the mail so that it is received prior to
opaning of the office on the first day eat for filing.
There is nothing in the statute which would indicate that
the legislature intended to so complaetely overthrow the
girst-in-line tradition. It is clear that the legislature
did intend to partly abrogate that tradition by insertion
of the provisions relating to filing by mail. I see

nothing in the statute which weuld authorize or require

an interpretaticn of the statute in such a way as to
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relegate all petitions personally filed to a secondary
position on the ballot, If the legislature had wanted to
do so, the statutoxy language mmts.am to such rvesulte
could easily have been inserted in the amendment. In
addition, Section 7-12, sud paragraph 6 of the statute was
substantially amended in 1969, including sddition of the
second and third sentences thereof. Historically, the
amendment was enacted for the purpose of adapting to the
decision of the United States Court of Appeals for the
Seventh Circuit, in the case of Haelisberg v.

417 P. 2nd 303, the per curiam opinion in which case wan
handed down on October 3, 1969 (rehearing wes denied October
17, 1969). The amendment to sub-paragraph 6, supEa was
introduced on October 4, 1969 ss SBenate Bill 1269 and was
signed by the Governor on October 23, 1969. The Court

~ in the Weisberg case treated the petitions received by

mail baforev_m opening of the afﬂigenn the firat day

for filing those petitions, as tied with those presented
personally by the e¢andidates or their representatives at
8:00 A,M. Although the opinion of the Federal co\irt is

not 28 cloar ag it might be, the result was to treat
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‘received in person, as having all been received at the same

‘at the door of the.Clersz office when it opens for business'
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petitions received by mail, and at least‘somé of those

~

time.

‘Another factor considered by the Court in the

- Weisberg case was the ability and the practice of the

defendanthecretary of State to seiect the time when ﬁié
officé.would pick:up the mailed petiti§ns. .In ydur case,
the Clerk'has ampést office box which she apparentiy
habituéily empties priér to the oﬁening of her office each
morning. It is certainly within hér ability to pick the
mail up at the post officé at any time in ﬁhé day she
chooseé,:thereby controlling the fime when the mailed
petitions come into her péssession. In holding,.és I do,

that the candidate who delivers his petition to the Clerk

~.in person as the office opens for business, makes it

possible for that candidate to control his own destiny

' to the extent that his petition will at least be tied

with mailed petitions.

' I further note thét‘the statute refers to "recéipt"'_'

rather than filing. To say that the candidates standing

-
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mugt necessarily deliver hig petition 2 fraction of a
second, or .of. a minute, after the official opening hour
is to deal in eractidné-l periods of time more app'mbtiate
to scientific experiments than to the statute in question.
If such a llapaa of time does exist it is de minimus.

In conclusion, I | am of the opinion that a tie
does exist and both the Eaton and Eastburn petitions should

be deened filed as of 8:30 A.M.

very truly yours,

ATPTORNEY GENERAL

abﬁ




